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While some courts have found that the refusal to take a sobriety test until after consultation with an attorney does not constitute 


a justifiable or reasonable refusal to take such test,! other courts have found that a motorist has a right to consult with counsel 
before deciding whether to submit to testing; and refusal to take such a test until after consultation with an attorney is a justifiable 


and reasonable refusal, and may not result in the suspension or revocation of a license.” In some jurisdictions in which the 
implied consent law mandates that a driver arrested for driving while intoxicated (DWI) be advised of certain information upon 
being requested to submit to a chemical test, it does not require the arresting officer to inform the motorist that he or she has 


the right to consult an attorney before submitting to the test.° However, a driver arrested for DWI may request to speak to an 
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attorney and must be given a certain amount of time in which to attempt to contact an attorney; after that time has elapsed, if 
the driver still refuses to take the alcohol breath test, the refusal is final.’ If the driver is not given the mandated time period in 


which to contact his or her attorney, the refusal of an alcohol breath test is invalid.” 


A motorist's mistaken belief that he or she has a right to see an attorney prior to deciding whether to submit to testing does 


not excuse a refusal to take the test, where the police have adequately explained that there is no such right.° However, where 
the police fail to make it clear that there is no right to counsel, a motorist's refusal to be tested before conferring with counsel 


may not be the basis for a suspension.’ 


CUMULATIVE SUPPLEMENT 
Cases: 


Jail officers violated procedural due process by not allowing defendant access to phone to call attorney until morning after 
arrest for driving under the influence (DUI) despite his requests to call attorney at time of administration of State's test for 
blood alcohol concentration (BAC); allowing a phone call would have assured that defendant was given an opportunity to 
gather evidence to refute the charge against him, and additional fiscal or administrative burden of allowing DUI arrestees like 
defendant to make a phone call to an attorney after administration of a BAC test was minimal. U.S. Const. Amend. 14. State 
v. Stegall, 477 P.3d 972 (Idaho 2020). 


A driver's right, under implied consent statute, to a 20-minute period in which to attempt to contact an attorney includes the 
right to speak privately with the attorney. V.A.M.S. § 577.041.1. Roesing v. Director of Revenue, 573 S.W.3d 634 (Mo. 2019). 


Driver's limited right to speak to attorney before deciding whether to take field sobriety test was violated when officer responding 
to accident scene took her cellular phone away and did not allow her to finish her phone call with her attorney, and, thus, 
suppression of all evidence obtained by police subsequent to the taking of driver's cellular phone was warranted, including 
driver's incriminating statements and her performance of any field sobriety tests. People v. Rossi, 63 N. Y.S.3d 828 (J. Ct. 2017). 


Results of chemical test, which yielded a blood alcohol content of.09%, were admissible in trial for driving while intoxicated, 
despite defendant's noncustodial request for counsel prior to test, where defendant unequivocally agreed to submit to breath 
test, and never invoked his qualified right to consult with counsel regarding his decision to take test. People v. Benoit, 66 Misc. 
3d 218, 113 N.Y.S.3d 852 (N.Y. City Crim. Ct. 2019). 


The limited statutory right of consultation with an attorney prior to taking a chemical test must be balanced against the need 
for an accurate and timely chemical test. NDCC § 29-05-20. City of Jamestown v. Schultz, 2020 ND 154, 946 N.W.2d 740 
(N.D. 2020). 


Police officer, who performed alcohol concentration breath test sequence on motorist after arresting motorist for driving a motor 
vehicle while under the influence of intoxicating liquor, did not violate motorist's limited statutory right to consult with counsel 
prior to submitting to a chemical test, although motorist requested the opportunity to speak with counsel between taking the first 
and second samples of breath during the test sequence, and although officer was required to provide motorist with a reasonable 
opportunity to speak with counsel; motorist's right to consult was not an unlimited right, and allowing motorist to stop the test 
prior to submitting the second sample would have invalidated the entire test sequence and materially interfered with the test 
administration. NDCC §§ 29-05-20, 39-08-01, 39-20-07(5). State v. Von Ruden, 2017 ND 185, 900 N.W.2d 58 (N.D. 2017). 
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